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6.1] ELECTION COMMISSION OF INDIA
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The Election Commission of India (ECI) is an autonomous constitutional authority responsible for
administering election processes in India at both the national and state levels. Established in 1950,
the commission is tasked to ensure free and fair elections to the Lok Sabha, Rajya Sabha, and State
Legislative Assemblies.

The ECl is composed of a Chief Election Commissioner and two Election Commissioners. An election
commissioner is appointed by the President of India on the recommendation of a three-member
selection committee headed by the Prime Minister of India and consisting of the leader of the
opposition and a Union Cabinet Minister. The term of a CEC can be a maximum of six years or till
he/she attains sixty-five years of age. The Chief Election Commissioner is usually a member of the
Indian Civil Service.

Its key functions include preparing and updating electoral rolls, overseeing the nomination of
candidates, monitoring campaign activities, and supervising the counting of votes and declaration of
results. The ECI plays a crucial role in maintaining the integrity and transparency of the electoral
process in India.

The various issues associated with the election commission of India, can be discussed as follows:

1] Election Expenditure

According to recent revision of election expenditure, the election commission has prescribed the
expenditure of X95 lakh for Lok Sabha constituency %40 lakh for Assembly constituency. Considering
the additional expenditure by political parties and the undisclosed expenditures, the cost of election
expenditure goes in thousands of crores. Making it the most expensive election in the world.

The hugely expensive nature of Indian elections negatively affects the dynamism of Indian democracy
raising the entry level barrier for new political entrants to contest and win elections.
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The risk of elite capture/corporate capture of the electoral process and the policies of the ruling
governments becomes much more likely if there are no limits on corporate funding of political
parties.

2] Anonymity in Funding

Another major issue is the anonymity in the funding of political parties. Over the past decade more
than 70% of the funds raised by political parties have been from anonymous sources as pointed out
by the ADR (Association of Democratic Reforms). Anonymity negatively affects the functioning of
democracy as the electorate's right to information about the funding of political parties and their
candidates gets compromised.

The removal of restrictions on foreign funding of Indian political parties could pose a serious threat
to the economic sovereignty of state policy which is likely to come under increasing influence of
foreign companies/sources in the future.

3] Electoral Bonds

The electoral bonds were the anonymous bearer bonds which could be used by a donour to make
contributions to a political party and yet retain the confidentiality of the transaction without
revealing the identity of the donor. Given, that such bonds can be issued only by selected banks, it
will reduce the role of cash in funding of political parties.

The electoral bonds were conceived to:

1. Decrease the influence of anonymous cash donations and thereby limit the influence of black
money in the electoral process.

2. To protect donors from potential harassment from political parties if they are found favouring or
supporting one party over the other.

3. Toimprove transparency of the electoral process.

There were concerns about the bond system being completely outside the purview of the RTI act &
IT act. Finally in February 2024, on eve of 2024 elections, the Supreme Court struck down electoral
bonds as an unconstitutional scheme. The court also asked the State Bank of India (issuer of these
bonds) to hand over the identities and other details of donors and recipients to the Election
Commission of India, which was in turn asked to publish it on its website.

4] Donations by Corporates

Earlier the Companies Act 2013 had a provision that restricted corporate donations to a cap of 7.5%
of the donor companies’ average net profits in the three preceding financial years. Through the
Finance Act, 2017, government deleted this provision, allowing corporate companies to donate any
amount of their choice, exceeding 7.5% of their profits.

Recently, the Supreme Court’s February 15 2024, verdict on electoral bonds (EBs) declared unlimited
corporate contributions to political parties as “violative of Article 14 of the Indian constitution”, and
restored the earlier cap of 7 .5%.
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5] Criminalization of Politics

The role of money and muscle power in Indian elections is well known. According to latest election
results, 46% of newly elected MPs (2024) have pending criminal cases against them. Thus, law
breakers are becoming law makers. This weakens the political will to fight corruption and leads to
politicization of crime. This also lowers the morale of bureaucracy & hamper day-to-day governance.

Measures

1. Association of Democratic Reforms (ADR) filed a PIL in 1999 that led to the 2003 Supreme Court
judgement. The court mandated declaring criminal background, educational background,
asset/liability of candidates and of family members, and sources of income of candidates.

2. Under Section 8(3) under RPI act, any individual if convicted for a crime with punishment of 2
years or more, he would be disqualified for 6 years.

3. Apart from above changes, there needs to be a provision of fast-track courts for cases against
legislatures. Currently, around 250 of the total elected MPs criminal cases against them.

4. In 2017, a PIL was filed to make fast track courts which will handle all serious cases against sitting
MLA's and MPs. Such initiatives must be put in place so that judicial delays do not hamper the
aim of tackling criminalization of politics.

6] Paid News / Fake News.

Press council of India has defined that any news coverage by media organizations (print media) during
the electoral period which has been paid for in cash or kind by vested groups is termed as paid news.

Paid news is not an electoral malpractice-under RPI act. However, EC and Law Commission have
declared that it must be declared as electoral offence. Any such candidate trying to publish paid news
must be punished for a term of two years.

Paid news represents a malpractice which tries to unduly manipulate voter behaviour and thus
negatively affects the integrity of the electoral process. Both Press Council of India (PCI) and Election
Commission of India (ECI) have highlighted the need to curb this menace. Moreover, more than two
hundred instances of paid news have been flagged in the past decade by election commission.

Currently the ECl in collaboration with PCl appoints District Media Observers (DMO) to flag instances
of paid news. Moreover, news media organizations during the election period are expected to carry
a clear declaration that none of the content has been paid for.

Both the ECI and Law Commission reports have argued for the need to declare it as an electoral
malpractice under section 8 of RPI Act 1951 with a jail term of 2 years and the need to strictly enforce
this law.

Fake news often widely circulated through social media often involves a deliberate misreporting of
facts and there is a need to urgently tackle this issue as well. The ECI is appointing Social Media
Observers (SMO) in collaboration with social media companies for keeping a watch and launch

prompt actions to prevent such news items from having a wide reach.
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7] Opinion Poll | Exit Poll

Opinion polls are pre-election surveys and exit polls are post-election surveys which aim to elicit the
views of the electorate during or after the election period. In 1997 and eventually in 2004 the ECI
after consultation with all political parties imposed a ban on post-election surveys as many of these
were accused of being biased and done with the intention of favouring or dis-favouring certain
political groups.

However, in 2004 as the ECI sought to expand the coverage of the ban to include opinion polls as
well, a PIL (Public Interest Litigation) was filed in Supreme Court (SC) by media organizations including
The Hindu who argued that such a blanket ban violates the freedom of press protected under Art 19.

Currently the election commission of India, in collaboration with the press council has issued advisory
that all media houses while publishing results of opinion polls must also publish a note on
methodology which gives details about the number of respondents, the questionnaire administered,
the demographic composition and the representativeness of the sample surveyed. This would allow
the reader to make an informed opinion about the relevance and trustworthiness of such surveys.

Many European countries (16) impose restrictions on publication of opinion polls in the immediate
pre-election period ranging from a period of 2 days to a month before elections. In case such
restrictions are to be imposed in India, a consensus with all stakeholders including the press must be
arrived at first.

8] EVM and VVPAT

The introduction of Electronic Voting Machines and VVPAT have been gamechanger in Indian
elections. It has reduced the frauds like booth capture, rigging, ballot stuffing etc.

The EVMs are quick, there is absence of any communication device i.e. these machines cannot be
connected to cannot be connected to any network like Bluetooth, RFs, WIFI, Internet etc. And the
chips used in these are one time programmable. In these machines, the names of candidates are
arranged in alphabetical manner and not on party basis.

Thus, the proposal to return to ballot paper would be regressive. While the constructive criticism is
welcome, an uninformed criticism, will reduce faith of people in electoral process. Measure should
be in place to maintain the sanctity of Indian elections.

9] Legalization of MCC

Model Code of Conduct (MCC) was introduced in 1967 after consensus among all political parties to
provide level playing field to all political parties. Absence of this gives advantage to ruling party.

MCC kicks in as soon as dates for elections are announced.

No new schemes can be announced during this period

No transfers / new appointments can be done.

Any transfer required will be done by ECI if it feels that it will hamper election.

oA W

No hate speech during MCC period.
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6. No personal attacks on other leaders.
MCC does not have legal sanction. MCC must be given legal backing.

There is another view that violation of MCC and its execution by ECI will influence voter behaviour.
And it will act as deterrent for political parties. Since ECI enjoys confidence among masses. i.e. Its

sanction is moral. Making it legal will results in litigation which will end in delays.

There is also argument to give contempt powers to ECI. But even judiciary use it sparingly and giving
it to another organ is will be like turning the clock backward.

10] Dual Constituency

Sometimes the candidates contest election from two constituencies. Such a practice negates voice
of electorate. They are not sure if leader will continue. This also leads to un-necessary extra

expenditure for ECI.
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6.2] CAG: COMPTROLLER & AUDITOR GENERAL

T + o
1] APPOINTMENT PROCEDURE S e
7
WAY FORWARD 5\ Y%
'g [ \/’ e M 2
2] ScopEe OF CAG AuDITS g \\\,. M
3] QUALITY OF AUDITS BN ’l,‘/’j
Moo
4] THE DELAY IN TABLING OF REPORTS ~N\N\\ AL
i

The Comptroller and Auditor General (CAG) of India is a crucial constitutional authority responsible
for auditing government finances. Established under Article 148 of the Indian Constitution, the CAG
ensures transparency and accountability in the use of public funds. The office audits the accounts of
the central and state governments, including autonomous bodies and institutions funded by the
government.

Article 149 of the Indian Constitution specifies the duties and powers of the Comptroller and Auditor
General (CAG) of India. As mentioned under the article:

1. The CAG is responsible for auditing all receipts and expenditure of the Government of India and
the Government of each State.
The CAG also audits the accounts of any other authority or body as prescribed by law.
Parliament can determine the duties and powers of the CAG through legislation.

The CAG's reports are vital for legislative control over public expenditure, ensuring that government
spending is lawful, efficient, and effective. The appointment and independence of the CAG are
safeguarded by the Constitution, ensuring impartiality in its operations.

Dr. B.R. Ambedkar on the floor of constituent assembly argued that the CAG's office is the most
important constitutional office as it is a guardian of public purse. In his own words,

“I am of opinion that this dignitary or officer is probably the most important officer in the Constitution
of India. He is the one man who is going to see that the expenses voted by Parliament are not
exceeded, or varied from what has been laid down by Parliament in what is called the Appropriation
Act. If this functionary is to carry out the duties-and his duties, | submit, are far more important than
the duties even of the Judiciary- he should have been certainly as independent as the Judiciary. But,
comparing the articles about the Supreme Court and the articles relating to the Auditor-General, |
cannot help saying that we have not giving him the same independence which we have given to the
Judiciary, although | personally, feel that he ought to have far greater independence than the
Judiciary itself.” - Dr. B R Ambedkar

1] Appointment Procedure

Under Art 148 -151 the CAG is appointed by the president on the advice of Prime Minister and his
Council of Ministers. The CAG's appointment is in the hands of the executive without any role for
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legislature in the process. Given that the CAG's findings may often be critical of government policies,
government may appoint a more pliable individual or an individual with a conflict of interest. e.g.
Shashikant Sharma's appointment as the CAG in 2013 was questioned on the ground of his past
tenure in the defence ministry where he supervised defence procurements. This could have easily
led to the CAG going soft on the audit of defence procurements under his watch.

Way Forward

The 2nd ARC report has argued about the need to establish a bipartisan multimembered body for
appointing CAG with a role for the opposition. e.g. A committee composed of the prime minister and
leader of opposition and the law minister, acting as the head in the selection process.

Amitabh Mukhopadhyaya, in his article ‘Foregrounding Financial Accountability in Governance’
argues that Public Account Committee (PAC) must also be consulted while appointing the CAG.

2] Scope of CAG Audits

Currently the CAG performs compliance audits, financial audits and performance audits.

1. Compliance audits conducted by the CAG aim to ensure that government departments and
agencies follow the relevant laws, regulations, and policies. These audits scrutinize whether the
financial and administrative actions adhere to the established rules and procedures.

2. Financial audits by the CAG focus on examining the accounts and financial records of government
entities to assess their accuracy and fairness. The goal is to provide an opinion on whether the
financial statements present a true and fair view of the financial position.

3. Performance audits evaluate the economy, efficiency, and effectiveness of government
programs and operations. The CAG conducts these audits to determine if government resources
are being used optimally and if the desired outcomes are being achieved.

Historically the Supreme Auditing Institutions (SAIl) across developing world have focused more on
'low key' functions of compliance and financial audits. Whereas in developed countries, which are
mature democracies, SAl have devoted more than two third of their time and resources on
performance audits.

The current challenge before the CAG is to handle the criticism of its performance audits, especially
when findings are critical of government policies. e.g. During the UPA-2's regime, the CAGs report on
2G spectrum allocation and Coal Block allocation were critical of government policy having caused a
huge revenue loss to the state and unduly benefiting the private players.

The other challenge before the CAG is over its potential scope to audit the private companies which
provide services under a PPP model on behalf of the state or are in a revenue sharing agreement with
the government. The supreme court in the Association of Unified Telecom Services vs Union of India
case, 2014 clarified the CAG's jurisdiction over private companies in such cases is only when directed
by the government e.g. The AAP government in 2014 requested the CAG to audit the accounts of
private DISCOMs responsible for electricity distribution in Delhi on the charge of a potential
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discrepancy in reporting profits and operational losses. The 2016 draft report of CAG has pointed out
a potential under reporting of profits by these private companies of up to 8,000 crores.

3] Quality of Audits

The quality of CAG reports had often been questioned specially when they criticize government
policy. The CAG submitted itself to a peer-to-peer assessment conducted by INTOSAI (Int.
organization of Supreme Auditing Institutions) in 2012. The peer review focused on the Audit Quality
Management Framework (AQMF) and performance audit function of CAG, examining 35
performance audits from FY 2010-2011.

The recommendations of this peer review included:

Communication AQMF to staff for better understanding and compliance.

N

Review and update audit standards and guidelines to match current practices and global
standards.

Strengthen training programs to develop staff skills in performance auditing.

Develop clear audit objectives, criteria, and test programs that are achievable.

Implement a formal policy to manage conflicts of interest more effectively.

Seek and publish responses from audited entities for transparency.

Include third parties in audits to ensure fairness and thoroughness.

Strengthen techniques and documentation for better evidence validation.

L N ULk Ww

Enhance audit reports' quality and clarity.
10. Introduce annual reviews and share lessons learned for continuous improvement.

Despite these shortcomings the INTOSAI have found these CAG reports to be an invaluable and
authoritative reliable source of information to discharge their duties. The Public Accounts Committee
has recommended more regular peer-to-peer assessments (once in 3 years) to monitor whether
quality of CAG reports have improved over time or not.

4] The Delay in Tabling of Reports

The Delay in Tabling of CAG reports and Public Accounts Committee (PAC's) findings on government
policies and their impact has often been intentionally done by ruling governments as this could be a
major embarrassment for them. However, it deprives the legislature and the public of a quality source
of evidence to hold the executive accountable.

2nd ARC and the PAC have repeatedly argued about the need for a time bound procedure for tabling
CAG reports and PAC findings preferably within a year before the parliament.
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